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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
RORY ALAN JACKSON,
Defendant-Appellant.

NO. 44473
Ada County Case No.
CR-2015-11436

RESPONDENT'S BRIEF

Issue
Has Jackson failed to establish that the district court abused its discretion by
imposing a unified sentence of five years, with one and one-half years fixed, upon the
jury’s verdict finding him guilty of injuring jails, with a persistent violator enhancement?

Jackson Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
A jury found Jackson guilty of injuring jails, with a persistent violator
enhancement, and the district court imposed a unified sentence of five years, with one

1

and one-half years fixed. (R., pp.131-34.) Jackson filed a notice of appeal timely from
the judgment of conviction. (R., pp.138-40.)
Jackson asserts his sentence is excessive in light of his family support and
because he “recognized that he had mental health issues and needed to stay on top of
his treatment.” (Appellant’s brief, pp.2-4.) The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire
length of the sentence under an abuse of discretion standard. State v. McIntosh, 160
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d
217, 226 (2008).

It is presumed that the fixed portion of the sentence will be the

defendant's probable term of confinement. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 687, 391 (2007). Where a sentence is within statutory limits, the appellant bears
the burden of demonstrating that it is a clear abuse of discretion. McIntosh, 160 Idaho
at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant must show
the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or
retribution. Id. The district court has the discretion to weigh those objectives and give
them differing weights when deciding upon the sentence. Id. at 9, 368 P.3d at 629;
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its
discretion in concluding that the objectives of punishment, deterrence and protection of
society outweighed the need for rehabilitation). “In deference to the trial judge, this
Court will not substitute its view of a reasonable sentence where reasonable minds
might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at
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148-49, 191 P.3d at 226-27).

Furthermore, “[a] sentence fixed within the limits

prescribed by the statute will ordinarily not be considered an abuse of discretion by the
trial court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The penalty for injuring jails, with a persistent violator enhancement, is not less
than five years, up to life in prison.

I.C. §§ 18-7018, 19-2514.

The district court

imposed a unified sentence of five years, with one and one-half years fixed, which falls
well within the statutory guidelines. (R., pp.131-34.)
On appeal, Jackson argues that his sentence is excessive because he has family
support and because he “recognized that he had mental health issues and needed to
stay on top of his treatment.” (Appellant’s brief, p.4.) However, Jackson has had family
support for many years, and it has not precluded him from continued criminal offending,
nor has it ensured his compliance with his psychotropic medication regimen. (PSI,
pp.13, 155, 267; 1 8/23/16 Tr., p.140, Ls.7-17.) He has also previously recognized that
he has mental health issues and needs to stay on his mental health medication. (PSI,
pp.154, 255, 269.) Despite this, Jackson has continued his pattern of noncompliance
with his mental health medication and of abusing illegal substances. (PSI, pp.145-47,
149, 154, 156-57, 167, 241, 265, 271-72; 8/23/16 Tr., p.140, Ls.7-17.)
At sentencing, the state addressed Jackson’s ongoing criminal offending and
refusal to abide by institutional rules, his continuing violent and aggressive behavior, his
lengthy history of refusing to take his mental health medications – particularly while in
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PSI page numbers correspond with the page numbers of the electronic file “Jackson
44473 psi.pdf.”
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the community – and of exacerbating his mental illness by abusing illegal substances,
and the danger he presents to society. (8/23/16 Tr., p.138, L.6 – p.144, L.5 (Appendix
A).)

The district court subsequently articulated its reasons for imposing Jackson’s

sentence. (8/23/16 Tr., p.147, L.25 – p.153, L.19 (Appendix B).) The state submits that
Jackson has failed to establish an abuse of discretion, for reasons more fully set forth in
the attached excerpts of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Jackson’s conviction and
sentence.

DATED this 19th day of May, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of May, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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1
THE COURT: August 23rd at 9 o'clock In
2 front of Judge Greenwood -3
THE CLERK: Correct.
4
THE COURT: -- correct?
5
THE CLERK: Yes.
6
THE COURT: All right. I will remand that
7 the defendant, then, back to the custody of the
B sheriff, and we will provide additional paperwork.
9
Thank you. We are In recess.
10
(End of trial. )
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1
The matter commenced, thereafter, to
2 j ury trial presided by Honorable Senior Judge Hoff
3 on July 11th, 2016 with the jury returning a
4 verdict on July 13th, 2016, of guilty Including a
5 finding that the defendant Is a persistent
6 violator.
7
Judge Hoff ordered a presentence
8 investigation to be prepared . The defendant, as
9 ls his right, chose not to participate In the
10 presentence investigation .
11
The Court has received the presentence
12 Investigation and reviewed the record for purposes
13 of today's sentencing.
14
Have the parties received the
15 presentence materials?
16
MS. HIGBEE: Yes, Your Honor.
17
MR. FUISTING: Yes.
18
THE COURT: Mr. Jackson, have you had a
19 chance to review what's available In the
20 presentence materials?
21
THE DEFENDANT: Yes, slr.
22
THE COURT: Are there corrections or
23 additions?
24
MR. FUISTING: No.
25
MS. HIGBEE: None known, Your Honor.
39 or 44 sheets
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THE COURT: Rory Jackson. Good afternoon,
Mr. Jackson. Good morning, I should say.
THE DEFENDANT: Good morning.
THE COURT: This Is the time and place set
for sentencing in this matter. The record
reflects the defendant was arrested on a complaint
flied August 12th, 2015. The defendant waived
prellmlnary hearing, was bound over to district
court. The information filed In district court on
October 27th, 2015, charged the defendant with a
single count, of felony Injury to jails.
Defendant was arraigned before this
Court on October 3rd, 2015, given his rights, and
at that time -- excuse me. Following that, on
November 10th, this Court ordered an 18-211
examination to be conducted which ultimately led
to a finding that the defendant was capable of
standing trial following a time of rehabilitation
with the Department of Health and Welfare.
The defendant appeared before this
Court on March 8th, 2016, following that
rehabllltatlon and entered a plea of not guilty.

138
1
THE COURT: With that, I will hear -- well,
2 does eit her side intend to present any testimony?
3
MS. HIGBEE: No, Your Honor.
4
MR. FUISTING: Just argument.
5
THE COURT: Comments, Ms. Higbee?
6
MS. HIGBEE: Thank you .
7
Based on the jury's finding of guilty
8 as to the Injury to jails, as well as the
9 persistent violator, the State is going to
10 recommend a sentence In the amount of ten years
11 with five years fixed followed by five
12 Indeterminate. The State is going to recommend
13 this Court enter a judgment of conviction, and
14 that the Court impose the sentence and send
15 Mr. Jackson to prison.
16
The State Is only going to recommend
17 court costs only, no additional fine. There Is
18 restitution that the State is seeking, and I can
19 provide an electronic order to the Court after
20 today's hearing. Restitution the State seeks Is
21 the amount of $908.28. And that Is the cost to
22 replace the glass In the window cell -- of the
23 cell Mr. Jackson broke.
24
Mr. Jackson has an extensive crlmlnal
25 history. From my account, he was convicted of

Page 135 to 138 or 155

APPENDIX A – Page 1

10/16/2016 03:03:10 PM

139
1 forgery, a felony offense, In 2005. He was
2 Initially sent on probation for five years.
3 However, shortly after that sentence In 2005, he
4 violated that probation, a probation violation was
5 flied In 2007, and later he was -- his sentence
6 was Imposed, and he was sent to prison.
1
The reason I Imagine that his probation
8 violation was violated was due to the felony
9 possession of a controlled substance charge that
10 he picked up in 2007. And he served a seven-year
11 prison sentence on that case.
12
He also has a variety of misdemeanor
13 offenses for false Impersonation In '08; false
14 Information to law enforcement In '05; petite
15 thefts In 2015, 2002, and '98. He has a case In
16 which he was arrested on a felony charge for
17 sexual penetration by a foreign object In 1993.
18 It looks like what -- there were two counts. One
19 shows that It's a felony offense; the other one
20 shows It was amended to a domestic battery In
21 1993. He also has convictions for paraphernalia
22 '98, 2001, 2002; resisting and obstruction In '98;
23 battery, '98; alcohol offense, stolen property;
24 and he's had several probation violations In the
25 cases he's been given probation.
141
1 and law enforcement was called.
2
When officers arrived at scene and
3 spoke with the defendant, he was agitated and
4 expressed a desire In wanting to punch one of the
5 officers. He also admitted to starting the fire.
6
He was arrested at that time and taken
7 to the Ada County Jall where he has remained.
8
While at the Ada County Jail on that
9 arson charge, he committed this offense of Injury
10 to the jail when, on June 8th, 2015, he became
11 upset over not receiving a razor and repeatedly
12 kicked his cell door until a glass window cracked
13 and broke. He had been asked the night before by
14 the detention deputy If he wanted a razor that
15 next morning, as Is the protocol In the Ada County
16 Jail, and he refused to even acknowledge the
17 detention deputy's presence at that time.
18
So, then, that next morning, when
19 Deputy Estrada was handing out razors to the other
20 Inmates who had requested them the night before,
21 the defendant became upset because he wasn't
22 getting a razor. So he, In turn, kicked his cell
23 door and window approximately 22 times until the
24 glass broke In the window of his cell.
25
He wasn't Immediately removed from his
10/16/2016 03:03: 10 PM
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He also has charges pending for
attempted arson In the first degree, and that
comes Into play In the facts In this case. The
date of Incident In that case was May 12th,
2016 (sic), and his pretrial and jury trial dates
In that case are set In October of this year.
When defendant was released from prison
on his last felony conviction for possession of a
controlled substance March 4th, 2014, while out In
the community, he refused to take his medications
for his mental health Issues. He eventually went
to Access Behavior on May 12th, 2016 -- excuse me.
2015 -- I'm a year off -- to get medications.
While he was at that facility, he was asked to
fill out a Medicare application. He was reluctant
to do so and told the employee there that he had
used methamphetamlne In the last week. He then
lit his application on fire and placed It In the
men's restroom at that facility where he left It.
There were several occupants Inside the building
at that time, and the building manager found -THE COURT: That's the case that's set for
trial In October?
MS. HIGBEE: The arson, uh-huh. The
building manager found the fire and put It out,
142
cell at that t ime because, essentially, there was
nowhere else to place him.
He, then, kicked his cell door that
same day, after the first time, another 16 times
and was eventually removed from the cell.
At the Jury trial In this case, there
was video evidence of the defendant kicking his
cell. There were two DVDs shown to the jury
showing this defendant repeatedly kicking his cell
the 22 times the first time, and, then, after he
was told to stop but left In the cell, he kicked
another 16 times by my count. Eventually, he was
removed from that cell .
The case proceeded to a jury trial. He
was found guilty by the j ury of both the injury to
t he jail and the persistent violator.
His -- he has a history of not
following orders, not following the law,
continuing to use Illegal substances, and not
taking his prescription medication for his mental
health Issues. He has a long history of abuse
Issues with amphetamine and marijuana. He Is a
violent person. He acts out In aggressive
behavior and has a long pattern -- a history of
this aggression towards others.
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He is disrespectful to authority and
essentlally Is a danger to this community.
He declined to participate In the PSI
Interview even after being asked to do so twice by
the PSI Investigator. He refused to participate
in the GAIN and the mental health review, so no
evaluations could be conducted Into those areas.
He refuses to pay fines, fees, and
costs that have been assessed to him In his other
criminal cases. While In custody, he has received
numerous write-ups for violence towards other
offenders and toward officers, whether that be In
the prison setting or whether that be at the Ada
County Jail. He refuses to follow orders while In
the jail and makes threats towards the officers.
Given his defiant behavior, he is not a
candidate for probation or even for mental health
court. His past behavior demonstrates that he
refuses to do what Is asked of him, so the rider
would just be a waste of taxpayer dollars.
When released Into the community, he
refuses to take his mental health medications and
continues to violate the Jaw. He acts
Irrationally and aggressively toward others to get
what he wants.
145
two sisters and two brothers. His sister Karen
here Is his best source of support.
I have talked with Rory, and he
realizes he needs to stay on top of his mental
health treatment In order to succeed. He might be
a candidate for mental health court If the Court
Is inclined to look at that.
In terms of a person who Is struggling
with mental health Issues, he's always been very
decent to work with with me. Occasionally -- and
this Is probably what happened with the PSI
Investigator -- I'd go to the jail to see him, and
he didn't want to come out. Ahd, then, next time
he would come out, and he was very personable and
apologetic and said he didn't feel well during
that time. And I didn't take It personally. And
I think, you know, he doesn't have any obligation
to participate In the presentence report. And I
don't think that should be held against him In any
way. And I know that he wlll articulate that to
you at the right time.
The reason he was actually In j ail -and I think there Is some difference in perception
of the facts here of this case that's set for
trial on the attempted arson -- Is, he Indicates

41 or 44 sheets
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He's a danger to this community and a
persistent violator of the law. Therefore, the
only option is to sentence him for an extensive
period of time to the custody of the Idaho
Department of Corrections.
Thank you.
THE COURT: Thank you .
Mr. Fuisting?
MR. FUISTING: Thank you .
Your Honor, Rory Is mentally Ill. Yes,
he was found guilty at trial. He has a lengthy
criminal history, but he's been struggling with
mental Illness his whole life.
Our argument at trial Is that he was
not willfully and Intentionally trying to break
the jall. He has pointed out to me this morning
that there were three layers of glass on the
window, and he was on the Inside and the outside
layer was the one that actually cracked. He
didn't think It would break, and, In fact, the
deputies had testified that people kick the doors
all the time and they don't usually break. That
was our argument, but he was found guilty.
So what do we do with him? You know,
what's the right thing? He has family. He has
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to me he was at the Medicaid office or perhaps the
mental health treatment place trying to set up
medications for treatment, struggling with his
mental Illness. And when he learned that they -I think he wasn't going to get help with the
forms, and he wasn't going to be able to get
medications at the time; he got frustrated. And I
think he -THE COURT: Mr. Fulstlng, I am not going to
sentence him for ~MR. FUISTING: Right. That's been argued to
you, so -THE COURT: -- an arson for which he's not
been convicted.
MR. FUISTING: And I think I need to.
THE COURT: That explains the grounds for
why he was In jail at the time of these charges.
But as far as I am concerned, whatever happens in
the arson case happens In the arson case. I am
focused on this case.
MR. FUISTING: Well, the relevant fact, I
think, Is that he was trying to get medications at
the time to treat his mental Illness. And so I
don't know. I mean, I've seen the special on PBS,
a Frontline called The New Asylums, that we are
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1 using our prisons to hold mentally Ill people.
2 And I don't know that that Is the right place for
3 them. I think our society Is falllng In this
4 area, and I think maybe our community needs to
5 take a better look at how we dea l with mental
6 health Issues.
7
I really don't think Rory thought the
B jail would break In this Instance, and I don't
9 think a severe punishment Is required. Now, he
10 has been convicted of the persistent violator. I
11 believe the sentence has to equal five years under
12 the law. I will ask for one year fixed plus four
13 Indeterminate. I'll ask you to consider
14 suspending that In lieu of probat1on, for time
15 served. No fine. Restitution Is significant. I
16 don't know how he will be able to pay It. And
17 court costs.
18
Thank you.
19
THE COURT: Thank you.
20
Mr. Jackson, you're entitled to address
21 the Court before I pronounce sentence. You don't
22 have to; It's voluntary on your part. But If you
23 would !Ike to say something, you may say It now.
24
THE DEFENDANT: No, thank you, Your Honor.
25
THE COURT: Well, this Is an Interesting
· 149
1 You won't stay on your meds. If you would stay on
2 your meds, from everything l can tell, you're
3 perfectly capable of being a reasonable person and
4 getting along with everyone. For whatever reason,
5 you choose not to. And when you misbehave In
6 custody, as you are want to do, demonstrated by
7 your record back when you were -- even when you
8 were In prison but also while you were here, you
9 don't have the privilege of throwing hlssy fits
10 and getting your own way while you're In custody.
11 You know, If you want a razor, and you didn't ask
12 for It, fine. You wait until the next chance or
13 you get one the next time around. You don't get
14 to go beating up on jail property. I don't care
15 how many other people kick it.
16
This Is just not appropriate. You need
17 to conform your behavior. Again, as I said, that
18 appears to be mostly a matter of you taking your
19 medications, which, from what I can tell -- and
20 you choose not to do when you're out of custody,
21 and that gets you In trouble.
22
And I agree that mental Illness Is a
23 huge Issue In our society. A long time ago when I
24 was just a youth, they made what appears to be a
25 giant mistake by shutting down most of the mental
10/16/2016 03:03: 10 PM
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case. Of course, I wasn't at the trial, but I did
read the police reports or the jail Incident
reports, however you want to look at them, as to
what happened here. And they are consistent with
Ms. Hlgbee's recitation of the evidence produced
at trial In this case.
Clearly, Mr. Jackson, you have some
mental health Issues. That doesn't get you a free
pass. The case here for an Injury to jall carried
typically a maximum penalty of five years with a
$10,000 fine. Well, a fine Is really kind of
pointless because, Mr . Jackson, you have no
ability to pay a fine.
Restitution, l didn't hear any
objection, Mr. Fulstlng. Is there objection to
the restitution?
MR. FUI STING: There Is not an objection.
THE COURT: Okay. And that comes out of the
heading If you break It, you pay for It. And I
will order the restitution as requested In the
amount of $908.28. As I recall, there was
Information, even In presentence materials, that
reflected the cost of that window.
Mr. Jackson, you have a history of
marijuana and meth abuse, of misbehaving In jall.

150
1 health Institutions and treatment facllltles. But
2 that stlll, Mr. Jackson, doesn't give you a pass.
3 The fact that you have mental health Issues
4 doesn't mean you're stupid. In fact, I think
5 you're a fairly bright guy. I think you're
6 perfectly capable of understanding what's going
7 on.
8
Now, I look at this, and If It weren't
9 for the fact that this happened In jail, It would
10 be a misdemeanor mallclous Injury to property
11 case. But it did happen In jail. And we make
12 those serious offenses for a .reason.
13
So -- I also think the fact that there
14 Is an outstanding -- other felony charges Is
15 Irrelevant to the decision I make today. There
16 has been no conviction on that charge, and I wlll
17 leave it to whatever judge Is In charge of that
18 case, should he be convicted, to decide what's
19 appropriate. So I don't take Into account your
20 pending charges when I arrived at my decision -21 or when I arrive at my decision.
22
I have pretty much arrived at what I
23 think Is an appropriate sentence, and that's five
24 years. And there Is no probation Involved In It.
25
Not five years. I'm sorry. Four
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Given the amount of damage done and the
circumstances under which It happened, the lack
of, as near as I can tell, any danger to the
officers involved, that Is that the destruction
didn't take place In the context of a
confrontation or endangerment of jail personnel, I
think a four-year sentence Is appropriate. The
question Is how much of that time is going to be
fixed.
I don't perceive a rider as being of
any -- serving a purpose here. I also don't
think, Mr. Jackson, that probation Is appropriate,
given your history of simply declining to follow
th~ rules.
I am going to do it this way. I am
going to give you one and a half fixed and two and
a half Indeterminate. What that means,
Mr. Jackson, Is, while you're In custody, If you
behave yourself and take your medicine, you'll get
back on the street. If you choose not to take
your medicine, then you're going to misbehave and
you will end up probably doing the whole four
years.
As I said, the fact that you are
153
THE COURT: The persistent violator Is an
enhancement, and I took that Into account when I
settle on the four years.
MS. HIGBEE: And just to clarify, under the
persistent violator, does It require a minimum of
five years?
THE COURT: Correct. I take that back. It
does require a minimum of five years. So I will
make that one and a half fixed and three and a
half indeterminate because It Is a minimum penalty
of five years under the persistent violator
statute, although I think my assessment is that,
when I look at this and the spectrum of the types
of cases that these charges represent, this Isn't
at the bottom, but It's clearly not -- certainly
not at the top, either, in terms of serious.
But ...
So, thank you, Ms. Higbee. That Is an
astute correction.
Mr. Jackson, any questions?
THE DEFENDANT: No, sir.
THE COURT: You're entitled to appeal any
judgment of this Court, Including the sentence
I've just Imposed. That appeal must be taken to
the Idaho Supreme Court within 42 days of the date
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mentally Ill -- have mental Illness -- I don't
know, currently, where you stand, but you appear
to be doing fairly well today. You know, I
suspect you're currently taking your meds.
THE DEFENDANT: Yeah.
THE COURT: Pardon?
THE DEFENDANT: Yes.
THE COURT: Yes. So you understand what I
am saying?
THE DEFENDANT: Yes.
THE COURT: So I am going to give you the
choice. You can either behave yourself and -- or
I wlll keep you from damaging at least the Ada
County Jail property for a while. That will be up
to you.
I will order court costs; no fine.
Defendant wlll be required to submit a DNA sample
and right thumbprint impression to the Idaho
database. Credit for 322 days served to date.
Questions?
THE DEFENDANT: No, sir.
THE COURT: Ms. Higbee?
MS. HIGBEE : Your Honor, are you Imposing
any additional time for the persistent violator?
I believe that --
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of the entry of the judgment. You are entitled to
be represented by an attorney on any such appeal.
And If you cannot afford one, one will be
appointed to represent you at public expense, and
your costs on appeal will be paid if you are an
indigent person.
Behave yourself, Mr. Jackson, so you
can get out of custody.
(End of proceeding.)
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